Rule 55

be submitted in due course, according to such schedule
as the court may direct in light of the circumstances of
the case. What is required is the filing of a motion suf-
ficient to alert the adversary and the court that there
is a claim for fees and the amount of such fees (or a fair
estimate).

If directed by the court, the moving party is also re-
quired to disclose any fee agreement, including those
between attorney and client, between attorneys shar-
ing a fee to be awarded, and between adversaries made
in partial settlement of a dispute where the settlement
must be implemented by court action as may be re-
quired by Rules 23(e) and 23.1 or other like provisions.
With respect to the fee arrangements requiring court
approval, the court may also by local rule require dis-
closure immediately after such arrangements are
agreed to. E.g., Rule 5 of United States District Court
for the Eastern District of New York; cf. In re ‘“Agent
Orange’ Product Liability Litigation (MDL 381), 611 F.
Supp. 1452, 1464 (E.D.N.Y. 1985).

In the settlement of class actions resulting in a com-
mon fund from which fees will be sought, courts fre-
quently have required that claims for fees be presented
in advance of hearings to consider approval of the pro-
posed settlement. The rule does not affect this prac-
tice, as it permits the court to require submissions of
fee claims in advance of entry of judgment.

Subparagraph (C) assures the parties of an oppor-
tunity to make an appropriate presentation with re-
spect to issues involving the evaluation of legal serv-
ices. In some cases, an evidentiary hearing may be
needed, but this is not required in every case. The
amount of time to be allowed for the preparation of
submissions both in support of and in opposition to
awards should be tailored to the particular case.

The court is explicitly authorized to make a deter-
mination of the liability for fees before receiving sub-
missions by the parties bearing on the amount of an
award. This option may be appropriate in actions in
which the liability issue is doubtful and the evaluation
issues are numerous and complex.

The court may order disclosure of additional infor-
mation, such as that bearing on prevailing local rates
or on the appropriateness of particular services for
which compensation is sought.

On rare occasion, the court may determine that dis-
covery under Rules 26-37 would be useful to the parties.
Compare Rules Governing Section 2254 Cases in the U.S.
District Courts, Rule 6. See Note, Determining the Rea-
sonableness of Attorneys’ Fees—the Discoverability of Bill-
ing Records, 64 B.U.L. Rev. 241 (1984). In complex fee dis-
putes, the court may use case management techniques
to limit the scope of the dispute or to facilitate the set-
tlement of fee award disputes.

Fee awards should be made in the form of a separate
judgment under Rule 58 since such awards are subject
to review in the court of appeals. To facilitate review,
the paragraph provides that the court set forth its find-
ings and conclusions as under Rule 52(a), though in
most cases this explanation could be quite brief.

Subparagraph (D) explicitly authorizes the court to
establish procedures facilitating the efficient and fair
resolution of fee claims. A local rule, for example,
might call for matters to be presented through affida-
vits, or might provide for issuance of proposed findings
by the court, which would be treated as accepted by the
parties unless objected to within a specified time. A
court might also consider establishing a schedule re-
flecting customary fees or factors affecting fees within
the community, as implicitly suggested by Justice
O’Connor in Pennsylvania v. Delaware Valley Citizens’
Council, 483 U.S. T11, 733 (1987) (O’Connor, J., concur-
ring) (how particular markets compensate for contin-
gency). Cf. Thompson v. Kennickell, 710 F. Supp. 1
(D.D.C. 1989) (use of findings in other cases to promote
consistency). The parties, of course, should be per-
mitted to show that in the circumstances of the case
such a schedule should not be applied or that different
hourly rates would be appropriate.

The rule also explicitly permits, without need for a
local rule, the court to refer issues regarding the
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amount of a fee award in a particular case to a master
under Rule 53. The district judge may designate a mag-
istrate judge to act as a master for this purpose or may
refer a motion for attorneys’ fees to a magistrate judge
for proposed findings and recommendations under Rule
72(b). This authorization eliminates any controversy as
to whether such references are permitted under Rule
53(b) as ‘“‘matters of account and of difficult computa-
tion of damages’ and whether motions for attorneys’
fees can be treated as the equivalent of a dispositive
pretrial matter that can be referred to a magistrate
judge. For consistency and efficiency, all such matters
might be referred to the same magistrate judge.

Subparagraph (E) excludes from this rule the award
of fees as sanctions under these rules or under 28 U.S.C.
§1927.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Subdivision (d)(2)(C) is amended to delete the require-
ment that judgment on a motion for attorney fees be
set forth in a separate document. This change com-
plements the amendment of Rule 58(a)(1), which deletes
the separate document requirement for an order dispos-
ing of a motion for attorney fees under Rule 54. These
changes are made to support amendment of Rule 4 of
the Federal Rules of Appellate Procedure. It continues
to be important that a district court make clear its
meaning when it intends an order to be the final dis-
position of a motion for attorney fees.

The requirement in subdivision (d)(2)(B) that a mo-
tion for attorney fees be not only filed but also served
no later than 14 days after entry of judgment is
changed to require filing only, to establish a parallel
with Rules 50, 52, and 59. Service continues to be re-
quired under Rule 5(a).

COMMITTEE NOTES ON RULES—2003 AMENDMENT

Rule 54(d)(2)(D) is revised to reflect amendments to
Rule 53.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 54 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

The words ‘‘or class member” have been removed
from Rule 54(d)(2)(C) because Rule 23(h)(2) now address-
es objections by class members to attorney-fee mo-
tions. Rule 54(d)(2)(C) is amended to recognize that
Rule 23(h) now controls those aspects of attorney-fee
motions in class actions to which it is addressed.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

Former Rule 54(d)(1) provided that the clerk may tax
costs on 1 day’s notice. That period was unrealistically
short. The new 14-day period provides a better oppor-
tunity to prepare and present a response. The former 5-
day period to serve a motion to review the clerk’s ac-
tion is extended to 7 days to reflect the change in the
Rule 6(a) method for computing periods of less than 11
days.

Rule 55. Default; Default Judgment

(a) ENTERING A DEFAULT. When a party against
whom a judgment for affirmative relief is sought
has failed to plead or otherwise defend, and that
failure is shown by affidavit or otherwise, the
clerk must enter the party’s default.

(b) ENTERING A DEFAULT JUDGMENT.

(1) By the Clerk. If the plaintiff’s claim is for

a sum certain or a sum that can be made cer-
tain by computation, the clerk—on the plain-
tiff’s request, with an affidavit showing the
amount due—must enter judgment for that
amount and costs against a defendant who has
been defaulted for not appearing and who is
neither a minor nor an incompetent person.
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(2) By the Court. In all other cases, the party
must apply to the court for a default judg-
ment. A default judgment may be entered
against a minor or incompetent person only if
represented by a general guardian, conserva-
tor, or other like fiduciary who has appeared.
If the party against whom a default judgment
is sought has appeared personally or by a rep-
resentative, that party or its representative
must be served with written notice of the ap-
plication at least 7 days before the hearing.
The court may conduct hearings or make re-
ferrals—preserving any federal statutory right
to a jury trial—when, to enter or effectuate
judgment, it needs to:

(A) conduct an accounting;

(B) determine the amount of damages;

(C) establish the truth of any allegation by
evidence; or

(D) investigate any other matter.

(c) SETTING ASIDE A DEFAULT OR A DEFAULT
JUDGMENT. The court may set aside an entry of
default for good cause, and it may set aside a de-
fault judgment under Rule 60(b).

(d) JUDGMENT AGAINST THE UNITED STATES. A
default judgment may be entered against the
United States, its officers, or its agencies only if
the claimant establishes a claim or right to re-
lief by evidence that satisfies the court.

(As amended Mar. 2, 1987, eff. Aug. 1, 1987; Apr.
30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 1,
2009.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

This represents the joining of the equity decree pro
confesso ([former] Equity Rules 12 (Issue of Subpoena—
Time for Answer), 16 (Defendant to Answer—Default—
Decree Pro Confesso), 17 (Decree Pro Confesso to be Fol-
lowed by Final Decree—Setting Aside Default), 29 (De-
fenses—How Presented), 31 (Reply—When Required—
When Cause at Issue)) and the judgment by default now
governed by U.S.C., Title 28, [former] §724 (Conformity
act). For dismissal of an action for failure to comply
with these rules or any order of the court, see rule
41(b).

Note to Subdivision (a). The provision for the entry of
default comes from the Massachusetts practice, 2
Mass.Gen.Laws (Ter.Ed., 1932) ch. 231, §57. For affidavit
of default, see 2 Minn.Stat. (Mason, 1927) §9256.

Note to Subdivision (b). The provision in paragraph (1)
for the entry of judgment by the clerk when plaintiff
claims a sum certain is found in the N.Y.C.P.A. (1937)
§485, in Calif.Code Civ.Proc. (Deering, 1937) §585(1), and
in Conn.Practice Book (1934) §47. For provisions similar
to paragraph (2), compare Calif.Code, supra, §585(2);
N.Y.C.P.A. (1937) §490; 2 Minn.Stat. (Mason, 1927)
§9256(3); 2 Wash.Rev.Stat.Ann. (Remington, 1932)
§411(2). U.S.C., Title 28, §785 (Action to recover forfeit-
ure in bond) and similar statutes are preserved by the
last clause of paragraph (2).

Note to Subdivision (e). This restates substantially the
last clause of U.S.C., Title 28, [former] §763 (Action
against the United States under the Tucker Act). As
this rule governs in all actions against the United
States, U.S.C., Title 28, [former] §45 (Practice and pro-
cedure in certain cases under the interstate commerce
laws) and similar statutes are modified insofar as they
contain anything inconsistent therewith.

NOTES OF ADVISORY COMMITTEE ON RULES—1946
SUPPLEMENTARY NOTE

Note. The operation of Rule 55(b) (Judgment) is di-
rectly affected by the Soldiers’ and Sailors’ Civil Relief
Act of 1940 (50 U.S.C. [App.] §501 et seq.). Section 200 of
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the Act [60 U.S.C. Appendix, §520] imposes specific re-
quirements which must be fulfilled before a default
judgment can be entered (e.g., Ledwith v. Storkan
(D.Neb. 1942) 6 Fed.Rules Serv. 60b.24, Case 2, 2 F.R.D.
539, and also provides for the vacation of a judgment in
certain circumstances. See discussion in Commentary,
Effect of Conscription Legislation on the Federal Rules
(1940) 3 Fed.Rules Serv. 725; 3 Moore’s Federal Practice
(1938) Cum.Supplement §55.02.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 55 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Former Rule 55(a) directed the clerk to enter a de-
fault when a party failed to plead or otherwise defend
‘‘as provided by these rules.”” The implication from the
reference to defending ‘‘as provided by these rules”
seemed to be that the clerk should enter a default even
if a party did something showing an intent to defend,
but that act was not specifically described by the rules.
Courts in fact have rejected that implication. Acts that
show an intent to defend have frequently prevented a
default even though not connected to any particular
rule. “‘[A]s provided by these rules’ is deleted to reflect
Rule 55(a)’s actual meaning.

Amended Rule 55 omits former Rule 55(d), which in-
cluded two provisions. The first recognized that Rule 55
applies to described claimants. The list was incomplete
and unnecessary. Rule 55(a) applies Rule 55 to any
party against whom a judgment for affirmative relief is
requested. The second provision was a redundant re-
minder that Rule 54(c) limits the relief available by de-
fault judgment.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The time set in the former rule at 3 days has been re-
vised to 7 days. See the Note to Rule 6.

Rule 56. Summary Judgment

(a) MOTION FOR SUMMARY JUDGMENT OR PAR-
TIAL SUMMARY JUDGMENT. A party may move for
summary judgment, identifying each claim or
defense—or the part of each claim or defense—
on which summary judgment is sought. The
court shall grant summary judgment if the mov-
ant shows that there is no genuine dispute as to
any material fact and the movant is entitled to
judgment as a matter of law. The court should
state on the record the reasons for granting or
denying the motion.

(b) TIME TO FILE A MOTION. Unless a different
time is set by local rule or the court orders
otherwise, a party may file a motion for sum-
mary judgment at any time until 30 days after
the close of all discovery.

(c) PROCEDURES.

(1) Supporting Factual Positions. A party as-
serting that a fact cannot be or is genuinely
disputed must support the assertion by:

(A) citing to particular parts of materials
in the record, including depositions, docu-
ments, electronically stored information, af-
fidavits or declarations, stipulations (includ-
ing those made for purposes of the motion
only), admissions, interrogatory answers, or
other materials; or

(B) showing that the materials cited do
not establish the absence or presence of a
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